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Abstract
This contribution is an analysis of how the rights of the Sámi to engage in reindeer husbandry are 
guaranteed in the green transition to renewable energy in Sweden. Consideration of the increas-
ing number of court decisions addressing the impacts of wind energy on reindeer husbandry in 
Sweden raises significant questions about the fairness of the transition to sustainable development. 
The purpose of this analysis is to examine the impacts of wind energy on reindeer husbandry and 
uncover the justice issues raised by this development. Drawing on the discourse of just transition 
that includes distributional, procedural and recognition considerations, this analysis more specif-
ically examines the distributive effects of the development of wind energy on reindeer husbandry 
and identifies how Sámi reindeer herders are included and their status and human rights as an 
Indigenous people recognised within this process. On this basis, the conclusion from this study is 
that systemic reforms of the Swedish system that take due consideration of the human rights of the 
Sámi as an Indigenous people must be implemented in order to ensure a transition to sustainable 
development that equally benefits Sámi reindeer herders and can therefore provide justice for all. 
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Introduction

While calls for ‘a sustainable and just transition’ have grown recently, little attention 
has been paid to the exact meaning of ‘justice’ in the green transition. When this call 
is addressed, most understandings of the term in the context of the transition from 
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fossil fuel to renewable energy focus almost exclusively on the right to affordable 
energy and the right to access sustainable energy infrastructure. This conceptual-
isation is grounded in international legal and policy documents that focus on the 
urgency to provide sustainable energy for all, in particular the United Nations 2030 
Agenda for Sustainable Development and its Goal 7, which calls upon states to 
“Ensure access to affordable, reliable, sustainable and modern energy for all”.1 By 
contrast, much less attention has been paid to justice considerations, including the 
potential for distributional inequities that the energy transition may generate. In fact, 
most of the policy and decision makers addressing the topic emphasise the ques-
tion of providing sustainable energy but often overlook the social risks generated 
by the impact of renewable energy projects. Hence the call for a sustainable transi-
tion mostly leaves unaddressed whether and how the deployment of this transition 
imposes a cost on some while providing a benefit for others. It promotes a transition 
to sustainable development but does not fully engage with the asserted “need to 
build peaceful, just and inclusive societies”.2

However, there are growing examples of the negative impacts caused by the tran-
sition from fossil fuel to renewable energy.3 Prominent voices among Indigenous 
peoples are now contending that policy and legislation supporting the green transi-
tion do not adequately reflect their interests, and in some instances, even perpetuate 
colonialism.4 In Sweden, where the green transition is well underway, Sámi reindeer 
herders oppose the development of wind energy projects on their traditional land. As 
the Indigenous people of Sweden, Sámi reindeer herders have maintained a unique 
way of life linked with the exercise of reindeer husbandry,5 a cultural practice that is 
covered by the protection of international human rights instruments and recognised 
under national law.6 However, the recent development of wind energy projects on 
their traditional lands has become an important issue due to its adverse impact on 
reindeer husbandry.7 As a result, Swedish courts are now dealing with an increasing 
number of lawsuits in which Sámi reindeer herders oppose wind energy developers. 
These cases call into question the fairness of the development of wind energy as a 
means to promote sustainable development.

Given the pledge by all states that no one should be left behind in the transition 
to sustainable development,8 the purpose of this contribution is to uncover the 
impact of wind energy projects on reindeer husbandry and examine the adequacy 
of the remedial framework to ensure that the rights of the Sámi as an Indigenous 
people are adequately accounted for in the green transition. The premise of this 
analysis is that the current governance system is based on a discursive relationship 
of settler-colonial society that misrecognises Indigenous cultural status and rights. 
Although important achievements have been made to recognise the rights of Indig-
enous peoples at the international level within the framework of human rights, the 
national governance system of most countries, including Sweden, remains hostile 
to, or inadequate in guaranteeing, the rights of Indigenous peoples. As a result, 
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there is an acute risk that the promotion of sustainable development cannot fulfil 
human rights and ensure social justice. Even if there is no silver bullet with which 
to solve this issue, one theoretical approach that has the potential to elucidate 
and assist in reforming the system is situated in the cross cutting research agenda 
of “just transition” which seeks to apply justice principles to energy policy, pro-
duction and climate change. The theoretical grounding emphasised by scholars 
working on just transition includes distributional, procedural and recognition 
considerations in order to ensure transformation that makes explicit the need to 
consider social justice in the process leading towards sustainable development.9 
Drawing on this scholarship, the underlying goal of this article is to question 
“the ways in which benefits and ills are distributed, remediated and victims are 
recognized” in the green transition.10 To put it more simply, it addresses “what, 
how and who” are considered in the transition to sustainable energy by focusing 
on distributive and procedural justice issues in the development of wind energy 
in Sweden and the recognition of the rights of the Sámi people as an Indigenous 
people in this context.

From this lens, the contribution proceeds as follows. The first part provides a 
short theoretical background, which underlines the importance of adopting a broad 
conception of justice which encompasses distributional, procedural and recognition 
considerations as a basis for promoting a just transition that guarantees the human 
rights of Indigenous peoples. The second part of the article provides a factual back-
ground analysing the distributive issues raised by the development of wind energy 
projects on reindeer husbandry in Sweden. The third part focuses on procedural 
justice issues and examines how the protection of reindeer husbandry interests is 
considered in the Swedish permit process for wind energy projects both legally and 
empirically. Although it is beyond the scope of this analysis to provide a comprehen-
sive assessment of the court decisions concerning this issue, the fourth part of the 
article outlines the limitations faced by the judicial system in ensuring justice based 
on the recognition of the status and rights of Sámi reindeer herders as an Indigenous 
people. The article concludes by underscoring the importance of putting justice and 
human rights at the forefront of sustainable development as a basis to move from 
mere rhetoric to concrete action towards the achievement of a transition that is both 
green and just for all.

1  A just transition for Indigenous peoples: A theoretical background 

Since the adoption of the Paris Agreement on climate change and the UN Sustain-
able Development Goals (SDGs) adopted in 2015, just transition has become a 
popular concept, with a range of theories, practices and approaches. Originally, the 
discourse on just transition was forged by labour unions and environmental justice 
groups to advocate that the costs of environmental change towards sustainability 
should be shared fairly.11 Simultaneously, Indigenous peoples have also been at the 
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forefront of calls for a just transition. Following the adoption of the Millennium 
Development Goals that had been criticised for failing to address their rights and 
interests,12 Indigenous peoples’ organisations have insisted that the next steps for 
development must leave no one behind. As they explained, “‘leaving no one behind’ 
means respecting subsistence economies and promoting non-monetary measures 
of well-being”.13 It also means that the implementation of the SDGs needs to take 
place in conformity with human rights and “that programs to implement the 2030 
Agenda are culturally sensitive and respect Indigenous peoples’ self-determination 
as well as collective rights in terms of land, health, education, culture, and ways of 
living”.14 On this basis, Indigenous peoples generally call for a just transition that 
would emphasise the recognition of their specific status and human rights. This call 
goes hand in hand with the understanding that respect for human rights is a key 
condition for sustainable and inclusive development and a means to oppose social 
injustices.15

The importance of including the recognition of the distinct status and rights of 
Indigenous peoples as means to ensure a just transition is also reflected in emerg-
ing scholarship addressing the issue of just transition. Specifically, this emerging 
scholarship promotes a broader conception of justice that includes distributional, 
procedural and recognition aspects of justice, 16 termed as a new triumvirate of 
tenets to support a just transition.17 This new approach brings together distribu-
tional and procedural justice considerations, based on the work of Rawls,18 with a 
recognition approach, in line with Fraser’s theory, which argues that focusing on 
distributive justice is an incomplete approach to justice.19 Shifting from distribu-
tional justice and its concern with how a society should distribute the benefits and 
burden required to maintain it, a broader conception of justice emphasises that 
injustice also results from social structures, cultural beliefs and institutional domi-
nation or subordination, which, if left unaddressed, can perpetuate injustices.20 In 
this regard, Fraser and others posit that recognition of group difference is key to 
solving social injustice.21 On this basis, scholars engaged in the conceptualisation 
of just transition also argue “that sustainability transformations cannot be consid-
ered a success unless social justice is a central concern” and advances “a pragmatic 
framing of just transformations that includes recognitional, procedural and distri-
butional considerations”.22

Through this lens, there is therefore a need to challenge the governance status quo 
and uncover social injustices in order to achieve a just transition. This includes iden-
tifying and remedying the distributional impacts of certain development that may 
adversely affect certain groups (also named distributional justice), addressing exclu-
sionary practices in the decision-making process that fail to include individuals and 
local communities in development processes affecting them (also termed procedural 
justice) and redressing the lack of recognition of pre-existing rights, needs and liveli-
hoods of certain right-holders, (which is also labelled recognition justice).23 Such an 
understanding of justice strongly resonates with the call by Indigenous peoples for a 
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just transition that aims to establish a society in which their distinct status and rights 
are acknowledged in the development process affecting them. From a legal perspec-
tive, it is also in line with a human rights based approach to sustainable development 
that puts equality and non-discrimination at the heart of the achievement of the 
sustainable development goals.24 As unequivocally stated in the 2030 Agenda, the 
aim of the SDGs is to “realize the human rights of all”. This commitment also means 
that states must promote sustainable development in accordance with the rights of 
Indigenous peoples, including their right to maintain and develop their culture, their 
right to participation in decision-making processes affecting them and their right to 
access and use their land and resources. Recognised by several international instru-
ments, the realisation of those rights also reflects the three core objectives promoted 
by a just transition framework, namely, to ensure distributional, procedural and rec-
ognition justice.

In Sweden, the government is at the forefront of efforts to promote sustainable 
development, but it is questionable whether these efforts are converging with a 
realisation of the rights of the Sámi Indigenous people and the objective to ensure 
social justice. The Sámi people, whose traditional land spans the northern parts of 
Finland, Sweden and Norway and Russia’s Kola Peninsula have maintained their 
culture and traditional livelihoods, including reindeer husbandry since time imme-
morial. The specific status of the Sámi as Indigenous and as a people is recognised 
at both the national and international levels.25 In addition, international law has also 
recognised the importance of reindeer husbandry as the basis of the human right of 
the Sámi to culture. Several Swedish laws and policies acknowledge exclusive rights 
for the Sámi to reindeer husbandry within their traditional areas.26 However, effec-
tive implementation of the rights of the Sámi people and their unique status as an 
Indigenous people continues to face practical challenges. Over the last decade, sev-
eral UN international reports and national lawsuits have provided evidence that the 
legal and policy system still fails to accommodate the rights of the Sámi in accor-
dance with international legal standards concerning the rights of Indigenous peo-
ples.27 As a result, the question of the misrecognition of the unique status and rights 
of Sámi reindeer herders as an Indigenous people and their right to participate as 
a group in the decision-making process affecting them looms large in the debate 
concerning the governance of their land and natural resources. Researchers have 
previously analysed these issues by focusing on conflicts concerning the impact of 
mining, hydroelectric and forestry projects.28 In contrast, even if the development 
of wind energy today poses similar issues, little attention has been paid to the chal-
lenges faced by Sámi reindeer herders in the transition to sustainable development. 
Given the increasing opposition of reindeer herders to the deployment of wind 
energy projects, the time is therefore ripe to uncover the extent to which develop-
ment of wind energy is in compliance with the rights of the Sámi and whether a 
commitment to promote sustainable development converges with the objective to 
ensure social justice in practice. 
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2 � Distributive injustice: The development of wind energy and its impacts on 
reindeer husbandry

Based on previous studies and governmental reports, the following sections describe 
how the development of wind energy projects affect the protection of reindeer hus-
bandry from spatial and ecological perspectives (2.1) and examine whether this 
development raises distributional justice issues (2.2).

2.1 The impact of the development of wind energy projects on reindeer husbandry 
Sweden is a leader in the transition to green energy. By 2012, the country reached 
the government’s 2020 target of 50 per cent renewable energy and has set an ambi-
tious aim of achieving 100 per cent renewable energy production by 2045.29 Between 
2000 and 2018, the policy goal to achieve a green transition has resulted in the rapid 
increase of wind energy projects and significant growth in the production of wind 
energy from 0.5 to 16.6 TWh.30 In effect, this policy has translated into the con-
struction across the country of an estimated 3,569 wind turbines operating by the 
end of 2018.31 From a spatial perspective, most wind turbines are concentrated in 
the southern parts of the country, along the coastline and on the agricultural plains 
and large lakes in this area.32 However, with the technological improvements to wind 
turbines, it has now become possible to utilize wind resources in forested and inland 
areas.33 As a result, there has been an exponential growth in wind turbine construc-
tion in the north, increasing from 48 wind turbines in 2003 to 1,410 turbines in 
2019 in the counties of Västernorrland, Jämtland, Västerbotten and Norrbotten.34 
This development increasingly overlaps with Sámi reindeer herding areas, covering 
nearly 50 per cent of Sweden’s surface and spanning from Norrbotten county to the 
southern border of Dalarna county. Furthermore, the construction of wind projects 
on the traditional lands of the Sámi people is expected to increase. It is estimated 
that the northern part of the country will have more installed capacity within a few 
years than the rest of Sweden.35 Thus, the northern region of Sweden, where the 
Sámi herding areas are located, has now become the cradle of the Swedish green 
transition.

However, the fact that wind energy projects are being developed on traditional 
Sámi lands is not without consequences. Until recently, there was little knowledge of 
the possible effects of wind energy projects on reindeer husbandry.36 Yet knowledge 
concerning this issue has now increased, and today a growing body of research has 
confirmed that the impact of wind energy projects on reindeer husbandry is real 
and can significantly affect reindeer husbandry in some cases.37 These impacts can 
occur at different stages of the development process. They can materialise during 
the construction phase of wind turbines, often due to an increase in human activity 
in the construction area, as well as during the operating phase due to the noise and 
visual disturbance caused by wind turbines.38 In addition, the impact of new roads 
built in the area to service the projects and the placement of power lines have also 
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been identified as indirect impacts that can affect the migration and environmental 
habitats of reindeer.39 Finally, emerging studies also underline the need to take into 
account the cumulative impacts of wind projects in a landscape that is already frag-
mented by other land uses and which may therefore aggravate existing threats to the 
reindeer grazing habitat.40 In this context, whereas researchers continue to dispute 
the extent of the impact that wind energy projects have on reindeer,41 it is no longer 
contested that the development of wind energy creates disturbances for reindeer 
husbandry.

2.2 The issues of distributive justice in the development of wind energy
While reindeer herders have increasingly protested against the development of 
wind projects, it is interesting to note that permits for wind projects in the northern 
part of Sweden are more likely to be approved than projects located in the south.42 
According to a study looking at wind energy proposals until 2015, more than a 
quarter of the wind energy proposals were rejected in the south of Sweden, but only 
slightly more than one per cent were rejected in the north during the same peri-
od.43 Several hypotheses can explain this north-south divide including geographic 
and environmental factors such as wind speed or factors such as land use policies, 
which include the designation of priority or exclusion areas for wind power and the 
assignment of areas of national importance. In addition, incentive to support deploy-
ment of wind energy in the north has also been connected to the fact that northern  
Sweden has “traditionally been viewed as an area with vast empty spaces, but also 
with great potential for natural resource exploitation”.44  This situation is exemplified 
by a demographic situation that makes the north more attractive for medium and 
large-scale projects as there are only 2.5–11.5 inhabitants per square meter in the 
four northernmost counties, as opposed to 25.4 inhabitants per square kilometre in 
the rest of Sweden.45

However, beyond these factors, recent studies have also begun to question whether 
this apparent north-south divide in the placement of wind turbines in Sweden raises 
questions in relation to distributional justice. From a socio-economic perspective, 
a study published in 2017 demonstrated that there is a higher likelihood of a wind 
project being approved in Sweden in areas with higher proportions of unemployed 
workers and non-workers, as opposed to areas where a higher proportion of the 
population is highly educated, works in the private sector, and was born in a Nordic 
country.46 This study therefore calls into question whether the development of wind 
energy might not mask social injustice issues and therefore warrant further policy 
and research attention to distributional justice issues connected to the development 
of wind power in Sweden.47 Interestingly, this study also pointed out a lack of analysis 
that accounts for the relevance of the ethnic component when reflecting on issues of 
energy justice, including the lack of data concerning the Sámi Indigenous people.48 
Other studies have also begun to underline such shortcomings and have explained 
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the lack of attention paid to Sámi concerns in this context to the fact that their 
rights to their traditional lands are inadequately recognised in Sweden. As argued by 
Lawrence, the fact that Sámi rights to land are recognised in the form of use rights 
(as opposed to ownership) has rendered Sámi land use less visible in Sweden. In her 
own words, the result of this legal situation is that it makes “legitimate the argument 
that there is, quite simply, more room for wind power ‘up North’ than in the more 
heavily populated and industrialised southern areas of Sweden”.49 The lack of atten-
tion paid to Sámi concerns therefore calls into question whether the development of 
wind energy is inequitable and unfair towards the Sámi people in Sweden.

In practice, there are also indications that the impacts of wind projects raise dis-
tributive justice issues for Sámi reindeer herders in Sweden. Looking at the applica-
tion process for wind permits between 2014 and 2018, it is clear that the protection 
of reindeer husbandry is one of the reasons considered by public authorities for 
rejecting certain wind energy projects.50 However, statistically, it is also evident that 
protection of reindeer husbandry has played a marginal role in limiting the construc-
tion of wind projects in Sweden up to the present. According to a report published 
by the Swedish Energy Agency, the protection of reindeer husbandry only accounts 
for about 7 per cent of permits rejected between 2014 and 2018 in Sweden.51 From 
an industrial perspective, these numbers also mean that an estimated 10 per cent of 
turbines were not installed due to their potential impact on reindeer husbandry in 
this period.52 Sámi reindeer herders have sometimes been vilified by the press for 
creating a bottleneck in the green transition, however, the numbers demonstrate 
that Sámi interests have rarely prevented the development of wind power in Sweden.  
Furthermore, despite an increasing number of court cases raised by reindeer herd-
ers against wind developers, few court judgements have led to a rejection of a wind 
permit applications in practice (see below). Thus, given the adverse impact of wind 
development projects on reindeer husbandry, it could be questioned whether the 
balance of interests between the promotion of wind energy and the protection of 
reindeer husbandry is being weighed equitably and fairly by the Swedish public 
authorities.

3 � Procedural injustice: The permit process for wind energy development 
and the protection of reindeer husbandry

While the distribution of cost and benefit in the development of wind energy is 
important, the role citizens and communities can play in the decision-making pro-
cess is also significant in ensuring a just transition. The inclusion of people and their 
capacity to influence the outcome of the decision-making process, which is termed 
procedural justice, is usually regulated by law and takes place during the permit pro-
cess when the public authorities make their assessment. In this regard, the following 
sections describe the permit setting for wind energy development in Sweden (3.1) 
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and present an analysis of the extent to which Sámi reindeer husbandry actors are 
able to influence this process in practice (3.2).

3.1 The framework for wind energy permits in Sweden
The permission process for wind development in Sweden is complex, fragmented, 
and decentralised. Several laws and institutions regulate the process. In this regard, 
the Environmental Code is among the most important legal frameworks used. The 
overall purpose of the Code is to promote sustainable development that will assure 
a healthy and sound environment for present and future generations.53 Even if wind 
energy is not specifically mentioned in the code, Chapter 2 indicates that “Prefer-
ence shall be given to renewable energy sources” and several court decisions have 
also confirmed that increased energy production based on wind power can contrib-
ute to achieving the environmental code’s goals for sustainable development.54 For 
this reason the court decisions also indicate that “it is therefore essential that areas 
suitable for wind power generation can be used for this purpose, insofar as the estab-
lishment of wind power can take place with the necessary considerations of protec-
tive interests on site”.55 As a result, wind energy occupies an ambivalent position; it 
is both acknowledged as a contributor to sustainable development and as a potential 
threat to the environment which requires regulation in accordance with the Swedish 
legal framework.

In accordance with the Environmental Code, a permit application for medium 
and large-scale wind energy projects can only be permitted if the project complies 
with certain environmental requirements, including basic and specific resource man-
agement provisions and localization requirements.56 As mentioned in Chapter 3 of 
the Code, basic resource management provisions provide a framework for the use 
of land and water in Sweden and in assessments of conflicting interests. According 
to Chapter 3, the basic principle is that “land and water areas shall be used for the 
purpose for which the areas are best suited” and “priority shall be given to use that 
promotes good management from the point of view of public interests”. Further-
more, areas that are important for nature and cultural values, reindeer husbandry 
or that are particularly suitable for energy production are among the interests that 
are afforded special protection under these provisions.57 In relation to the protection 
of reindeer husbandry, Section 5 of Chapter 3 of the Environmental Code provides 
further details about the extent of the protection allocated to lands of importance for 
reindeer husbandry.58 Specifically, Section 5 provides, to the extent possible, protec-
tion for reindeer husbandry against measures that may significantly interfere with the 
operation of the reindeer industry. In addition, Paragraph 2 of Section 5 in Chapter 
3 further protects “areas that are of national interest for the purposes of reindeer 
husbandry”. This provision implies that areas designated as being of national inter-
est for reindeer husbandry will be protected against activities that may significantly 
interfere with the interests of the reindeer industry, whereas other areas are only 
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safeguarded to the extent possible. In addition, when an area is concomitantly a des-
ignated area of national interest for both wind energy and reindeer husbandry, the 
Code indicates that priority should be given to the purposes that are most likely to 
promote sustainable management of land.59 But the Environmental Code does not 
define either what constitutes a significant interference nor what purposes are most 
likely to promote sustainable development.

From the above provisions, it can therefore be inferred that some areas can be 
protected simultaneously for combined but opposing purposes (i.e. wind energy 
production and reindeer husbandry). However, the vague formulation of the Envi-
ronmental Code makes it difficult to predict in advance how public authorities will 
balance competing interests between different land uses that equally promote sus-
tainable development.60 Thus, the legal framework leaves authorities with substantial 
discretion in deciding whether to accept or reject wind projects.61 That said, it has 
been demonstrated that certain elements and actors can influence the process to a 
greater extent than others. Specifically, it is established that local governments play 
a key role in the determination of wind development as it is usually required that 
municipalities have approved the permit before it can be approved by the County 
Administrative Board (CAB). This amounts to a municipal quasi-veto.62 In this con-
text, the first stage in the authorisation process of wind energy projects is connected 
to the spatial planning process and is closely connected to the municipal compre-
hensive plan, which offers important guidance in planning and building new wind 
energy projects.63 Although not binding,64 municipal plans clarify areas that are suit-
able for the establishment of new projects and are taken into account both by the 
CAB and the courts as an assessment basis for their decision to grant permits.65 In 
practice, the municipal comprehensive plans are drafted in accordance with public 
and national interests and comply with environmental standards (including those 
mentioned in the Environmental Code) but are de facto also influenced by the polit-
ical interests of the parties in power.66 In this regard, even though the municipalities’ 
decisions are constrained by legal and policy imperatives, a number of studies have 
demonstrated that municipalities have a large margin of discretion in wind power 
planning and therefore play a key role in determining the outcome of the permit 
procedure.67 The CAB, the courts and the state also have the capacity to influence 
the process, especially when they are responsible for making assessments and deci-
sions on how to weigh up opposing interests. The extent to which Sámi reindeer 
husbandry actors can have a bearing on the general permit process of wind energy 
development is further discussed below.

3.2 The lack of procedural rights for Sámi reindeer herders 
In the permit process for wind power development, the involvement of citizens and 
affected groups constitutes an important element of the decision-making process. 
However one issue that arises in this context concerns the lack of procedural rights 
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for Sámi reindeer husbandry actors to influence the decision and assessment pro-
cess.68 In Sweden, the legal framework remains silent on the duty of the state to 
engage in direct consultation with the Sámi as an Indigenous people. Instead, there 
is a law on ethnic minorities that mentions the effective participation of minorities 
in land and resource decisions, which remains poorly implemented in practice.69 In 
addition, sectoral legislations connected to the decision-making process concerning 
wind energy and other land uses mention the right of the public and citizens to be 
consulted without singling out the rights of the Sámi in this context. For instance 
the Planning and Building Act requires consultation with all affected authorities and 
individuals when a municipality drafts a proposal for a comprehensive plan,70 but 
in practice leaves municipalities with considerable freedom to decide how partici-
pation should be carried out.71 In this context, Sámi interests can be safeguarded, 
but in many cases other economic interests are promoted at the expense of Sámi 
interests.72 

Similarly, the Environmental Code requires developers to consult with private 
individuals who are likely to be affected at an early stage and within the context 
of environmental impact assessment.73 However, reindeer herders are considered 
to be the same as other individuals and the Swedish legal framework leaves a wide 
margin of appreciation to the developers about the way to organize and implement 
consultations. In fact, there are no requirements stipulated by law as to how to con-
sult Sámi communities during the process of EIA and there is no obligation to carry 
out reindeer-herding impact assessments.74 In this context, the Sámi Parliament and 
affected communities are given the opportunity to request additional information 
and provide their opinions on the projects concerned. However, this process is infor-
mal and does not guarantee effective participation in practice. As a result of this legal 
shortcoming, Larsen et al. have therefore criticised that “the state expects developers 
to consult Sámi communities in what is often merely information exchange with lit-
tle possibility for real influence”.75 In her study of the mining planning process, Law-
rence et al. also concur that “mundane, every day and seemingly benign planning 
processes effectively ignore, extinguish, or at best compensate, Sámi for their loss of 
reindeer pasture lands to industrial developments”.76 However, Sámi reindeer herd-
ers often sign a compensation agreement not because they support the project, but 
because they have little choice, knowing that the project is likely to go ahead regard-
less.77 Ultimately, the last resort for Sámi reindeer husbandry actors to influence the 
decision-making process is often to appeal against a permit before the environmental 
and land court. Yet, again, the opportunity to influence the permit process in this 
context is limited. First, the court rarely rules in favour of Sámi interests (see below) 
and second, because Sámi reindeer husbandry actors often lack the resources to file 
lawsuits, which sometimes requires that they represent themselves or seek counsel 
from Sámi lawyers.78

The lack of procedural rights of the Sámi in the decision-making process affects 
the governance of their land and resources. A lack of consultation and hindrances 

AR_2293_V3.indd   320AR_2293_V3.indd   320 12/1/2020   12:50:05 PM12/1/2020   12:50:05 PM



Uncovering Injustices in the Green Transition

321

they face in accessing justice have been frequently criticised by human rights bodies 
in relation to their status as an Indigenous people. In Handölsdalen Sámi Village 
and Others v. Sweden, 79 a case concerning a dispute between the Sámi people and  
Swedish landowners, the European Court of Human Rights (ECtHR) decision 
had for example already signalled that the Swedish judicial system was inadequate 
to ensure the right of the Sámi people to effective access to justice.80 In the light 
of the duration of the proceedings of the case which “was excessive and failed to 
meet the “reasonable time” requirement”, the court had concluded that Sweden 
had breached the right of the Sámi to a fair trial as recognized under Article 6 § 1 
of the Convention.81 In addition Judge Ziemele, partly dissenting, argued that the 
applicants’ access to court was not effective and that to place the burden of proof 
and legal cost on the Sámi villages and people as Indigenous peoples defending their 
own land rights to the State, was discriminatory.82 In her view, the right of access to 
the court ‘could not be effective until and unless the entire approach to land disputes 
of this kind is revised to take account of the rights and particular circumstances 
of indigenous peoples’.83 However, because the ECHR had declared inadmissible 
the complaints concerning the alleged violation of the right to use land for winter 
grazing, the possibility for the Sámi to claim their rights to land has been limited in 
practice.84 On a similar basis, the Committee on the Elimination of Racial Discrim-
ination (CERD), had also previously stressed its concerns ‘about de facto discrimi-
nation against the Sámi in legal disputes, as the burden of proof for land ownership 
rests exclusively with the Sami’, and the legal aid provided to Sámi villages as liti-
gants is often insufficient to claim their rights to land in front of the courts.85 

Beyond the question of access to effective justice, several academic and UN 
reports have also demonstrated that Sweden is still failing to comply with its obli-
gations to protect Sámi rights in accordance with its obligation under international 
law, because the legislation is inadequate to fully guarantee consultation based on 
the right to free, prior and informed consent.86 The state’s duty to consult Indig-
enous peoples has been affirmed in several international instruments that apply 
in Sweden, including the International Covenant on Civil and Political Rights 
and the UN Declaration on the Rights of Indigenous Peoples. While the extent 
to which consultation should provide a veto right over development remains con-
tested, on the basis of these instruments international law unequivocally recog-
nises that consultation should aim to obtain free prior and informed consent,87 
which guarantees the right for Indigenous peoples to have a real say in devel-
opment affecting their traditional land.88 Despite recent discussion concerning a 
potential new bill on the duty to consult the Sámi people in Sweden,89 concerns 
nevertheless remain about “the insufficient legislation to fully guarantee the right 
to free, prior and informed consent, while natural resource extraction, industrial 
and development projects continue”.90 Together therefore, these shortcomings call 
into question whether procedural justice can truly be ensured for the Sámi in the 
development of wind energy. 
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4 � Recognition injustice: The court decisions and the remediation of the 
impacts of wind energy projects on the rights of the Sámi Indigenous people

While the Sámi have few means to influence decisions pertaining to the development 
of wind projects at an early stage, opponents of any project can appeal decisions 
made to the Swedish Land and Environment Court. Although we have seen that 
procedural obstacles can limit access to the court system, in recent years, the num-
ber of cases brought to the Court by reindeer herders against wind energy develop-
ers has substantially increased. It is therefore important to examine the role of the 
judiciary in remedying injustice in this context.91 Although it is beyond the scope of 
this study to offer a comprehensive analysis of the court’s assessment in all of these 
cases, the following sections briefly survey court decisions to reject and authorise 
permits for wind development (4.1) as a means to analyse the limits of the court 
system as an avenue to provide justice for Sámi reindeer herders while specifically 
focusing on the recognition of their rights as an Indigenous people (4.2).

4.1 The court decisions concerning wind permits 
From the outset, it is notable that few lawsuits have led to a rejection of a permit 
for wind energy projects on the grounds of an incompatibility with the interest of 
the reindeer husbandry industry in Sweden. Between 2006 and 2019, seven law-
suits associated with permit applications involving land of importance to reindeer 
husbandry led to rejections of the permits, including three decisions made by the 
appeal court.92 The appeals give several reasons justifying the decision to reject the 
permit, but there are only two of the court cases in which the protection of reindeer 
husbandry was the explicit reason for rejecting permit applications for wind energy 
development.93 These two cases, the Gabrielsberget and Ava cases, concerned a sim-
ilar area located in Nordmaling municipality considered to be of great importance 
for reindeer husbandry. In the Gabrielsberget case, the district and appeal courts 
concurred in their opinion that an expansion of the Gabrielsberget project with 
the construction of six new wind turbines, in an area with forty existing turbines, 
would threaten reindeer herding and could risk causing its extinction in the area.94 
The assessment of the court was based on reindeer herders’ testimonies and sci-
entific studies previously conducted to test the impact of the existing turbines on 
reindeer. These studies provided evidence that the existing wind project made it 
significantly more difficult to conduct reindeer herding in the area and entailed the 
risk of long-term deterioration of the viability of the grazing lands. In this regard, the 
court concluded that no safeguard measure would be able to counteract or prevent 
the inconvenience that arises for reindeer husbandry if the area’s natural function 
disappeared. Consequently, the court rejected the permit application for the pro-
posed expansion. In similar fashion, the court in the Ava case, which concerned a 
permit for construction and operation of nineteen wind turbines, concluded that the 
land had already been used for wind energy at Gabrielsberget.95 Even if safeguard 
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measures were to be implemented by the company to limit the impact of the proj-
ect, the court’s assessment was that the impacts of a wind energy establishment on 
reindeer herding would be significant. More specifically, the court also determined 
that it was not possible to conclude that a new wind energy project in this area would 
guarantee that reindeer husbandry activities would not completely cease. Conse-
quently, this permit was also rejected. 

Based on these court decisions, it appears that the courts are more likely to reject a 
permit for wind energy if compelling evidence demonstrates that reindeer husbandry 
might completely cease as a result of the disturbance caused by the project in ques-
tion. Yet, such a situation is often difficult to prove in practice. As a result, the court 
often concludes that co-existence between wind energy and reindeer husbandry is 
possible and has increasingly stressed that the disruption wind energy projects may 
cause for reindeer husbandry, “may be considered acceptable given the weight of 
increased production of renewable energy” to achieve the national green goals.96 

Whereas few decisions have rejected issuance of wind energy permits due to the 
impact on reindeer husbandry, it is nonetheless notable that many court decisions 
have led to some adjustments in the terms and conditions of the permits in order 
to accommodate protection of the reindeer husbandry industry. In other words, the 
court decisions generally do not provide a “blanket licence” to wind energy compa-
nies. Instead, they may include safeguard measures to guarantee protection of rein-
deer husbandry interests to ensure co-existence between the two conflicting interests 
while promoting sustainable development. 

To safeguard the protection of reindeer husbandry interests, the courts usually 
identify two types of measures. The first measures concern the construction phase 
of the wind energy project. During this phase, the courts have often confirmed and/
or amended protective measures that concern the location of the wind project in 
relation to the migration routes of reindeer or their collection areas.97 In some cases, 
the court has also enjoined companies to consult with the concerned Sámi village 
(Sámiby), in connection with the design of the facility and during the construction 
phase in order to ensure that land damage and any disturbance suffered by the 
reindeer industry will be as small as possible.98 Among other elements, these con-
sultations may target the design of roads, wiring, the handling of soil layers, and 
the construction schedule. Measures also include the requirement that companies 
adjust their construction schedule and coordinate with the concerned community 
about the timetable for the construction work, both in good time before the work 
starts and in the event of changes during the construction phase.99 In the Orm-
berget-Fädbobrännan case, which concerned a permit for eleven wind turbines in 
Lyksele municipality, the district court provided additional details about the condi-
tions that meet the threshold for good consultation.100 According to the court, the 
company will be seen to have fulfilled the condition of consultation (samråd) when 
it has effectively invited the Sámiby for consultation and when the consultations 
are notified in advance and supervised by the relevant authority.101 Importantly, the 
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court has also stated that the operator cannot be held accountable if the Sámiby 
counterparty refuses to participate in the consultation process.102 

The second protective measures concern the operating phase of the wind project. 
At the outset, these measures include the obligation of the companies to invite the 
concerned Sámiby “to consultation (samråd) for mutual information that may be 
important for avoiding disturbance to reindeer husbandry in the area”.103 In the view 
of the courts, this consultation can also help to determine the nature and amount of 
compensation for disturbance caused by the wind project, when appropriate. This 
compensation may entail payment to erect fencing around the project area, compen-
sation to contribute to the costs of transportation to ensure access to grazing lands 
and support for feeding reindeer.104 While the amount of financial compensation is 
sometimes pre-defined, in several cases the courts have also afforded the CAB the 
authority to make further decisions, especially when the company and the Sámi 
villages do not agree on the need for support or the amount to be paid. However, in 
principle, it is for the companies to define what measures must be implemented to 
mitigate the impact of the wind projects, and only conditions of minor importance 
can be delegated to the decision of the supervisory authority.105 In that regard, the 
definition of preventive measure has become one of the more contentious points in 
permit applications for wind projects. 

4.2 � The limited recognition of the status and rights of the Sámi reindeer herders as 
an Indigenous people 

Whereas the courts require the adoption of mitigation and compensation measures 
to alleviate the impact of wind projects on reindeer husbandry interests, it can be 
questioned whether these remedies are adequate in protecting the right of the Sámi 
to engage in reindeer husbandry on the basis of their status as an Indigenous peo-
ple. In providing justice for Indigenous peoples and Sámi reindeer herders, it is 
necessary to pay close attention to the specificity of the rights attached to the status 
of Indigenous peoples under international law.106 Among other rights, the rights of 
Indigenous peoples include their right to access, use and develop their traditional 
land and resources and their right to be consulted in decision-making processes 
affecting them.107 Most of the court decisions make specific reference to the status 
and rights of the Sámi as an Indigenous people. Repeatedly, the cases discussed 
above indicate that the Sámi and reindeer husbandry are covered by the protec-
tion provided by Article 27 of the International Covenant on Civil and Political 
Rights (ICCPR) and go on to conclude that Swedish law is considered to fulfil  
Sweden’s obligations under that instrument.108 In other words, the court assumes 
that Swedish law, specifically the Environmental Code, complies with international 
law on the rights of Indigenous peoples. However, in light of the multiple human 
rights reports that have criticised Sweden for its lack of compliance with human 
rights and the rights of Indigenous peoples, as well as academic studies and recent 
national court decisions, this assumption needs to be questioned. 
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Furthermore, it clearly transpires from the court decisions that the status of the 
Sámi as an Indigenous people is often misrecognised. A case in point concerns the 
wording used in the court decisions referring to reindeer herding as a business right. 
As such the assessment made by the courts focuses on balancing the interests of 
two competing industries, wind energy companies on the one hand and the rein-
deer herding industry on the other. The problem with this discourse is that it is 
geared towards maintaining an industry that is economically viable,109 without rec-
ognition of Sámi rights and cultural survival.110 For the court, as long as reindeer 
husbandry does not cease completely and remains economically viable, there is no 
need to revoke a permit. However, this approach is in opposition to recognition of 
the human rights of the Sámi to engage in reindeer husbandry. Such a right not only 
values reindeer husbandry as a business activity but also refers to the rights of the 
Sámi to maintain their traditional livelihoods and culture. Ultimately, this discourse 
is also reflected in the treatment of Sámi as stakeholders rather than rights hold-
ers. However, as correctly noted by Larsen, the stakeholder discourse creates a risk 
for the court and other public agencies “to treat reindeer herding as one land user 
among many, failing to see reindeer herders’ unique position as rights holders when 
making land use decisions”.111 And, “this is important since, by ignoring Sámi rights 
to land and resources, the possibility for constructive intercultural relations aimed at 
genuine reconciliation between the majority society and the Indigenous Sámi society 
will, then, also be limited”.112 Ultimately, the stakeholder discourse also further con-
strains the achievement of justice based on recognition in the wind energy context.

As a result, the court’s attempt to provide a remedy for the negative impacts 
of wind energy is misguided because it neglects the status and rights of the Sámi 
people as an Indigenous people and assumes that protective measures can ensure 
co-existence. The same is true of court ordered monetary compensation to secure 
feed for the reindeer, their transportation and to alleviate the cost of extra labour 
caused by the deployment of the wind projects. Although these measures may help 
to secure the future of the reindeer industry as a business, they remain questionable 
in terms of maintaining traditional ways of conducting reindeer husbandry. In fact, 
several decisions have indicated that “one of the basic prerequisites for the reindeer 
industry as a general interest is that the industry is practised in the traditional way 
of the Sámi, where the reindeer are fed by natural grazing on large contiguous 
lands”.113 However, several other court decisions conclude that feeding reindeer 
and moving them by truck is also considered to be a suitable remedy to ensure the 
protection of reindeer husbandry against the impact of wind projects. Thus, there 
is a tension in some of these decisions between economically viable reindeer hus-
bandry and traditional reindeer husbandry. However, supporting an industry that 
is economically viable with a remedy that risks undermining the maintenance of 
traditional reindeer husbandry in the long term exacerbates the risks encountered 
by Sámi reindeer herders to maintain their traditional livelihood and culture, as 
acknowledged under Article 27 of the ICCPR. It also supports a conception of 
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justice that poorly reflects and misrecognises the specific status, interests, and val-
ues of the Sámi people. 

Finally, it can also be seen that the courts support a truncated understanding 
of the rights of the Sámi as an Indigenous people. Not only does the court fail to 
address the rights of the Sámi to land and resources, it also fails to support their 
rights to effective consultation in compliance with their status as an Indigenous peo-
ple. For example, the court decisions often speak about the obligation of compa-
nies to consult Sámi reindeer herders before and during the construction of wind 
energy projects. However, as argued by Allard, “it is important to note that this form 
of consultation is not equivalent to the duty to consult Indigenous peoples since 
it does not involve the state or stem from the Sámi as an Indigenous people”.114 
By ignoring the lack of effective participation of the Sámi in the decision-making 
process based on the state duty to consult, the judiciary therefore supports a legal 
framework that is disrespectful of international standards on the rights of Indigenous 
peoples. Although it is beyond the scope of this analysis to question whether the 
courts should be more active in ensuring that national law truly protects the rights 
of the Sámi people as an Indigenous people, (understanding that such an approach 
has traditionally been constrained within the Swedish system due to its dualistic 
approach),115 it can be concluded that by supporting a system that misrecognises the 
specific status and rights of the Sámi reindeer herders as an Indigenous people, the 
judicial system limits opportunity to implement transformative remedies that would 
address some of the root causes of social injustices faced by the Sámi. Ultimately, 
the judicial system is therefore limiting rather than embracing the promotion of a 
transition to sustainable development that is just for all, including the Sámi people.

Conclusion 

At a time when Sweden and the rest of the world are embarking on the transition to 
a sustainable energy future, this article aims to address the capacity of that transition 
to ensure fairness and social justice. By focusing on the impact of the development of 
wind energy on Sámi reindeer husbandry, this analysis has uncovered distributional, 
procedural and recognition injustices in the transition to sustainable development in 
Sweden. In this context, this analysis, which focuses on the promotion of a just and 
sustainable transition, demonstrates that the relationship between the promotion of 
sustainable development and the achievement of social justice is not always a virtu-
ous one. From this perspective, it also becomes clear that a just transition is not only 
an energy transition, but also a transition to an inclusive society in which human 
rights are respected. Whereas an energy transition can be supported and advanced 
within the current legal and policy framework backed by technological progress, a 
just transition is articulated around alternative measures and an institutional frame-
work that promote transformation away from current ecologically unsustainable 
patterns and social injustices. Thus, a just transition is not ‘business as usual’. It is a 
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new paradigm that promotes justice for all and requires institutional transformations 
across its key institutions and a fundamental shift towards greater equality between 
peoples and the fulfilment of human rights.

Yet, the absence of adequate policy or a legal and institutional framework that 
supports the human rights of Indigenous peoples represents a major obstacle in 
the promotion of a transition that is both green and just. In Sweden, it is clear that 
distributional injustices in the development of wind energy cannot be effectively 
remedied if the procedural and recognition injustices faced by Sámi reindeer herd-
ers which hampers the realisation of their human rights is not addressed. Through 
a procedural lens, the lack of recognition of the right of the Sámi to consultation is 
an important obstacle that prevents their effective participation in the development 
process of wind energy. Lack of adequate mechanisms to ensure their effective par-
ticipation more generally creates institutional restrictions that limit Sámi inclusion 
in the transition to sustainable development. In addition, it is also insufficient to 
rely on the judicial system to remedy the adverse impacts that wind energy projects 
cause to Sámi reindeer herders. In weighing up the interests and providing remedies 
for mitigating the damages, courts appear to assess reindeer herders’ claims from a 
truncated perspective that elides their distinct status and human rights as an Indig-
enous people. On this basis, the judiciary supports a status quo that benefits the 
development of wind energy and perpetuates inequalities, because the court deci-
sions implement laws and policies that misrecognise the specific status and rights 
of Sámi reindeer herders. Ultimately, the lack of effective recognition of the distinct 
status and rights of the Sámi as an Indigenous people undermines the chance to 
adopt transformative remedies that will challenge existing hegemonic practices of 
subordination and resolve historical and persistent inequalities faced by the Sámi. 

However, this conclusion calls to mind the governments’ determination, as expressed 
in the 2030 Agenda for Sustainable Development “to take bold and transformative 
steps which are urgently needed to shift the world on to a sustainable and resilient 
path” and their pledge that “as we embark on this collective journey, … no one will 
be left behind”.116 Leave no one behind is the central, transformative promise of the 
2030 Agenda for Sustainable Development and its Sustainable Development Goals 
(SDGs). It is grounded in a human rights based approach to sustainable development 
that puts emphasis on the rights of Indigenous peoples and other marginalized com-
munities as an avenue to promote social justice. Now that we have uncovered injustice 
issues, the focus should be on what governments can do to move beyond mere rhet-
oric to concrete action in order to promote a transition to sustainable development 
that put justice and human rights for all at the forefront. Achieving such goals is chal-
lenging, especially at a moment in history where global warming places additional 
burdens on those most marginalised. However, promoting a human rights approach 
to sustainable development centred on the interests of Indigenous peoples and other 
marginalised groups provides a basis to promote a green and just transition. Through 
human rights, governments like Sweden’s have an opportunity to make transformative 
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changes that could respond to distributive, procedural and recognition injustices, gal-
vanise their commitments towards transformational actions in order to promote a 
just transition for all, and ultimately develop a pathway for a low-carbon future that 
secures the needs and livelihoods of all groups in our society. 
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