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On 1 April 2020, the Latvian fishing company SIA North Star and its owner Peteris Pildegovics initiated an investor-State arbitration against Norway (Peteris Pildegovics and SIA North Star v. Kingdom of Norway) at the International Centre for Settlement of Investment Disputes (ICSID).1 This case is not only Norway’s first ever ICSID case,2 but also the first publicly known investor-State arbitration in which an operator of a fishing vessel has brought a claim against a coastal State for allegedly unlawful exercise of prescriptive and enforcement jurisdiction in relation to fisheries. The case raises intricate questions concerning the limits of jurisdiction ratione materiae and jurisdiction ratione personae of investment tribunals.

These questions concern the relationship between the claimants’ arguments and Norway’s dispute with the European Union (EU) and some of its Member States (particularly Latvia)3 over snow crab in the Barents Sea. This dispute has two distinct legal dimensions. First, it concerns the question of whether the 1920 Spitsbergen Treaty4 grants the EU Member States and their vessel operators a right to fish, or a right to be granted licenses to fish, for snow crab on Norway’s continental shelf off Svalbard. The second dimension, which is not the focus of this debate article, relates to the question of whether the EU Member States and their vessel operators can rely on the applicable regulations of the North-East Atlantic Fisheries Commission (NEAFC)5 to claim a right to fish for snow crab on the continental shelf subjacent to the “Loophole”, which is a high seas pocket in the Barents Sea. Given that both aspects of this broader dispute have been the subject of in-depth academic commentary, this debate article will refrain from providing further detail.6 Suffice it to note that the ICSID case is the latest development in the Svalbard “snow crab saga”, which has involved proceedings before domestic courts in Norway.

While the dispute remains unresolved on the inter-State level, the claimants, after unsuccessfully exhausting local remedies in relation to enforcement measures taken by Norway in respect of their vessel The Senator,7 now seek reparation before an investment tribunal. They invoke the 1992 bilateral investment treaty (BIT) between Latvia and Norway (Latvia-Norway BIT)8 as a basis for their claims and the arbitral tribunal’s jurisdiction.9 Pursuant to Article IX(1) Norway-Latvia BIT, the jurisdiction ratione materiae of arbitral tribunals covers disputes “in relation to an investment” as defined by the BIT.10 As some of the claimants’ arguments are inextricably linked to the inter-State snow crab dispute, this case has the potential to clarify the limits of jurisdiction ratione materiae and jurisdiction ratione personae of investor-State tribunals. Specifically, it concerns jurisdiction over investment claims that implicate questions of public international law beyond the interpretation and application of the relevant international investment agreement (IIA), particularly with respect to the law of the sea.11

A key question in the case is whether, as argued by the claimants,12 the licenses to fish for snow crab on Svalbard’s continental shelf constitute (parts of) investments protected under the BIT, despite the fact that they were unilaterally issued by Latvia on the basis of EU regulations,13 but without Norway’s consent. Thus, if these licenses turn out not to be opposable to Norway, the claimants would be responsible for illegal fishing in Norway’s waters and would be seeking reparations for suffering enforcement measures as a direct result of that illegal conduct.14 That said, if the claimants succeed with their argument that their investment must be viewed “as a whole based on the principle of the unity of the investment”,15 the jurisdiction with respect to other parts of the investment besides the licenses might more appropriately be challenged with respect to the determinations necessary to decide the claimants’ substantive claims.

Article I(1) Norway-Latvia BIT defines “investment” as “every kind of asset invested in the territory of one Contracting Party in accordance with its law and regulations by an investor of the other Contracting Party” (emphasis added). Article IX(1) Norway-Latvia BIT defines “in the territory of” the host State as “including the territorial sea, as well as the continental shelf over which the state concerned exercises, in accordance with international law, sovereign rights for the purpose of exploration and exploitation of natural resources of such areas.”16 Therefore, the BIT in principle applies to investments pertaining to the exploitation of Norway’s continental shelf resources, including sedentary species under Article 77(4) of the United Nations Convention on the Law of the Sea (UNCLOS)17 such as the snow crab. However, it is an entirely different question whether the licenses obtained by the claimants qualify as investments made both “in the territory” of Norway18 and “in accordance with [Norway’s] law and regulations”.19 As the claimants admit, their line of argument stands and falls with the contested scope of application and the legal consequences of the Spitsbergen Treaty’s fisheries access provisions.20 They allege that Norway violated these provisions by prohibiting the claimants’ fishing activities in Svalbard’s waters and by taking enforcement measures against the claimants.21

Therefore, in order to qualify the Latvian fishing licenses (and related fishing operations) as an “investment” under the Norway-Latvia BIT, the arbitral tribunal would have to decide, as an incidental issue, the inter-State dispute between Latvia and Norway concerning the Spitsbergen Treaty. Do investment tribunals have jurisdiction ratione materiae to take such decisions? While the claimants argue that such a determination “is clearly within [the arbitral tribunal’s] jurisdiction and competence”,22 the matter is far from clear. Indeed, it may be doubted that investment tribunals have jurisdiction ratione materiae to make determinations of breaches of rules of international law not included in the jurisdictional provision(s) of the relevant IIA, particularly where inter-State disputes of political significance are concerned.23 In addition, there is a closely connected, and in the context of investor-State arbitration inextricably linked, issue of jurisdiction ratione personae because Latvia and other affected Contracting Parties to the Spitsbergen Treaty are not parties to the proceedings.24 Previous investment tribunals have avoided such determinations and indicated in obiter dicta that they would be unable to make prior determinations of breaches of international law other than the provisions of the relevant IIA.25 

Against this background, a legally binding decision of the snow crab dispute would more appropriately be sought before a judicial or arbitral inter-State dispute settlement body with primary jurisdiction to decide on the interpretation and application of the Spitsbergen Treaty, such as the International Court of Justice.26 Such proceedings would also allow other Contracting Parties of the Spitsbergen Treaty to intervene, which would enable them not only to express their views on the matter, but also make the judgment binding upon them.27 It remains to be seen whether the arbitral tribunal in Peteris Pildegovics and SIA North Star v. Kingdom of Norway, which comprises pre-eminent public international law experts, will adopt a conservative or an expansive approach to its jurisdiction. At the time of writing, Norway had indicated that it intends to contest the arbitral tribunal’s jurisdiction, but had not requested a bifurcation of the proceedings into preliminary objections and merits stages as “several of its objections are better dealt with together with a thorough discussion of the facts”.28
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